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Introduction

In Resurfice Corp v. Hanke,' Chief Justice
McLachlin commented that “[m]uch judicial and
academic ink has been spilled over the proper test
for causation in cases of negligence. It is neither
necessary nor helpful to catalogue the various
debates”.” While the Chief Justice’s comments
were clearly well intentioned, the Resurfice deci-
sion only added fuel to the fire. The judicial and
academic ink continues to flow.

Those not familiar with the nuanced academic
debate that surrounds this topic may be surprised
at the efforts taken to provide guidance on how to
answer the simple question: did the defendant
cause the plaintiff’s loss?

The objective of this article is to provide some
clarity to the issues surrounding the test for cau-
sation that can be used in practical applications.
This article is not meant to be a comprehensive
survey of the nuances that arise in the context of
a factual causation analysis; for that you are re-
ferred to the sources cited within this article.
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Basics

All law students are familiar with the elements of
an action in negligence: a duty of care, a breach
of the standard of care, compensable injury, and
causation.” This paper focuses on the last re-
quirement, namely the inquiry as to whether the
defendant’s breach was in fact the cause, or one
of the causes, of the plaintiff’s injuries.

Our hypothetical law students are also equally
familiar with the general premise that it is the
“but for” test of causation that a court applies. If
the plaintiff establishes, on the balance of proba-
bilities, that the defendant’s negligence caused
her injuries, then the defendant is liable to the
plaintiff.

Before moving forward, distinctions need to be
drawn between the language of causation, as it is
often a source of confusion. One source of confu-
sion is the difference between “factual causation”
and “legal causation”. In determining legal causa-
tion a trier of fact decides if, as a matter of law,
the plaintiff’s injuries are sufficiently connected
(or “foreseeable”) to the defendant’s negligence
to justify imposing liability on the defendant. The
terms used in legal causation are “proximate
cause” and “remoteness”.

The focus of this article will be, for the most part,
on factual causation, or “cause-in-fact”. This is a
question of whether, as a matter of fact, the de-
fendant’s negligence was necessary to bring
about the plaintiff’s injuries. Where the term
“causation” is used, reference is being made to
cause-in-fact unless otherwise noted.

Complications — Factual
Uncertainty and Multiple Causes

Why does causation get so much attention? Why
is it complicated? Two of the more prominent
reasons are:
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(1) the variety and availability of evidence that
can be introduced to prove cause-in-fact, es-
pecially in medical malpractice and personal
injury cases; and

(2) the myriad of fact patterns that can arise when
there is more than one potential cause-in-fact.

The first point is easily understood. As to the
second, there are many examples of these prob-
lems in reported cases. The classic example is
Cook v. Lewis [Cook]4 which rarely escapes men-
tion in any causation paper. In Cook, two defend-
ants negligently fired their guns in the direction
of the plaintiff. One of the bullets struck the
plaintiff but it could not be determined which de-
fendant had actually shot the plaintiff. This is the
classic factual uncertainty problem of two suffi-
cient causes: each of the defendant’s negligence
was sufficient to bring about the plaintiff’s injury,
but only one did in fact. The plaintiff could not
prove which was the necessary “but for” cause
and would have lost if the court had not estab-
lished an alternative to “but for” causation.

Another example of factual uncertainty arises
when there are multiple insufficient causes that
are all necessary for the loss. These cases can be
further complicated when there is a combination
of negligent and non-negligent causes to a partic-
ular injury. Consider the very hypothetical case
of a plaintiff with a particular medical condition
that makes him overly sensitive to a toxin. Add in
two defendants, each whom negligently expose
the plaintiff to half of the lethal dose within a
short period of time. None of the three causes on
their own were sufficient to cause the plaintiff
any harm, it is their combination that makes them
all necessary.

Finally, consider the situation where two suffi-
cient causes may yield an absurd result under
the “but for” test. A classic example is two fires
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negligently started by two defendants that burn
down the plaintiff’s house. Either fire on its own
is sufficient to bring about the loss. Both defend-
ants would defend on the basis that their own
negligence was not necessary to cause the fire,
due to the other defendant’s negligence. In this
situation, there can be no cause-in-fact of the fire,
and arguably no liability under the traditional
test.

These examples only scrape the surface of the
various permutations of causation that exist with
multi-party actions but serve to highlight why
proving cause-in-fact is a simple question with a
complicated answer.’

Development of The Law:
from Snell (1990) to Clements (2012)

Most articles that discuss the law of causation
start with a brief history of the Supreme Court of
Canada’s key decisions that developed the law as
it now stands. This article does not risk being
unique.

Snell v. Farrell (1990)°

The story begins with Srell, a case where the
court sought to grapple with the problem of fac-
tual uncertainty. The plaintiff suffered permanent
blindness following cataract surgery performed
by the defendant. None of the medical experts
could determine what had caused the plaintiff’s
stroke that led to her blindness. One potential
cause was innocent; the other was the negligence
of the defendant. It was also possible that the de-
fendant’s negligence had not caused any injury at
all.

The trial judge found that the cause-in-fact of the
plaintiff’s injury was the defendant’s negligence.
The court upheld the trial judge’s decision. In
doing so, the court concluded that the “but for”
test for causation was the standard to be applied,
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and held that any causal problems with factual
uncertainty can be resolved by a weighing of
the evidence and the drawing of inferences.
The standard of proof did not require scientific
certainty.

Athey v. Leonati (1996)’

Next up is Athey, a decision that primarily earns
its spot in the storyline due to the confusion
caused by the court’s obiter dicta. In that case,
the plaintiff had a back injury that was caused by
a number of possible factors including pre-
existing problems and two successive motor ve-
hicle accidents.

The court applied Srell and drew an inference of
cause-in-fact, attributing the plaintiff’s injuries to
the defendant’s negligent conduct. The court also
discussed an alternative means to establish liabil-
ity in tort, without having to prove cause-in-fact.
This was the “material contribution to harm”
standard.

The court stated:

The “but for” test is unworkable in some circumstances, SO
the courts have recognized that causation is established
where the defendant’s negligence “materially contributed”
to the occurrence of the injury...*

While the court did not give clear guidance as to
when the “but for” test would be unworkable, it
opened the door for an alternative means to estab-
lish liability. In such a situation, the plaintiff
needed only to show that the defendant’s conduct
materially contributed to the risk of the harm that
the plaintiff actually suffered.

Resurfice Corp v. Hanke (2007)9

In Resurfice, there was no factual uncertainty in
issue. The plaintiff had erroneously placed gaso-
line into the water tank of an ice resurfacing ma-
chine, causing an explosion that resulted in his

injuries. The issue before the court was whether
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an alleged negligent design was also a factual
cause of the plaintiff’s injuries.

Ultimately, the court concluded that the trial
judge had been correct in his conclusion that the
cause-in-fact of the plaintiff’s injury was his own
operator error. The court reaffirmed the “but for”
test for causation as the default test for factual
causation.

In obiter, the court addressed the application of
the “material contribution” test, which it said
could only be resorted to in special circumstances
when two requirements are met: "

(1) it must be impossible for the plaintiff to prove
that the defendant’s negligence caused the
plaintiff’s injuries using the “but for” test; and

(2) it must be clear that the defendant breached
the duty of care owed to the plaintiff, thereby
exposing the plaintiff to an unreasonable risk
of injury, and the plaintiff must have suffered
that form of injury.

If those conditions are met, then liability can be
imposed on the defendant, notwithstanding the

fact that the plaintiff has failed to prove factual

causation on a balance of probabilities.

Clements v. Clements (2012)11

The court took the opportunity in Clements to
clarify the law as it pertains to factual causation,
and for the most part, affirmed what is set out
above.

In Clements, the plaintiff was injured in a motor-
cycle accident where she was riding as a passen-
ger behind her husband, the defendant. It was not
disputed that the defendant was negligent. How-
ever, the defendant argued that the accident
would have occurred in any event because a nail
that had stuck into the motorcycle’s tire caused a
flat. The entire court agreed that the trial judge
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had erred by applying the material contribution
test. The majority of the court ordered a new trial
while the dissent would have ruled outright in
favour of the defendant.

The majority of the court set out the state of the
law as it pertained to factual causation and pro-
vided the following guidelines:

(1) The test for showing causation is the “but for”
test: is the defendant’s negligence necessary
for bringing about the plaintiff’s injury?12

(2) There is no need for scientific evidence of the
exact contribution the defendant’s negligence
made to the injury. The trier of fact is to
weigh evidence and is permitted to draw in-
ferences of causation."

(3) There may be more than one “but for” cause
of an injury.14

(4) “Material contribution” is only resorted to in
. . . 15
rare situations, and requires:

(1) the plaintiff must show that her loss
would not have occurred “but for” the
negligence of two or more tortfeasors,
each of whom possibly caused the injury;
and

(i) through no fault of her own, the plaintiff
is unable to show that any one of the tort-
feasors in fact was the necessary or “but
for” cause of the injury.

Post-Clements Issues and Ediger
Post-Clements Uncertainty

The result of Clements'® is that material contribu-
tion as a means of establishing liability in tort
will rarely be applied. In fact, it may be many
years before a case with unique enough circum-
stances presents itself to fit within the Clements
standard. Resort to material contribution will

almost never be available in medical negligence
cases where a defendant can easily point to a
non-negligent potential cause, for example, a pre-
existing condition.

The court left open the possibility that the materi-
al contribution test could be applied in the future
in a single tortfeasor case. The example given
was a mass toxic tort case with multiple plain-
tiffs. But in all normal situations, it is prudent to
consider that in single tortfeasor situations, we
are limited to the “but for” test.'’

In reaffirming the “but for” test as the test for fac-
tual causation, the court in Clements purported to
provide some guidance to triers of fact on how
the “but for” test is to be applied:

(1) the “but for” test is to be applied in a robust
COmmon sense fashion;18 and

(2) a trial judge is to take a robust and pragmatic
approach to determining if a plaintiff has es-
tablished that the defendant’s negligence
caused her loss."”

The Supreme Court of Canada did not provide a
definition of “robust”, “common sense”, or
“pragmatic”; nor did it set out how the analysis
would differ without those words. This aspect of
Clements has been criticized and it has been sug-
gested that these terms are meaningless.20 What
is clear is that it is not necessary to espouse

a “but for” test with the use of any of “robust”,
“pragmatic”, or “‘common sense” in order to
properly apply the Clements principles for factual

causation.
Ediger (2013)

The Supreme Court of Canada revisited the issue
of factual causation in Ealiger,21 a case with a fac-
tual uncertainty issue involving multiple potential
“but for” causes. The infant plaintiff was injured
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after the defendant’s failed attempt at a forceps
delivery. She suffered bradycardia and was born
with cerebral palsy, brain damage, and spastic
quadriplegia.

The potential causes of the plaintiff’s injuries
were:

(1) negligence by the defendant doctor by not
having a surgical backup team available prior
to attempting the forceps delivery;

(2) negligence by the defendant doctor for failing
to obtain the mother’s informed consent; and

(3) non-negligent compression that occurred
at the same time as the attempted forceps
delivery.

The expert evidence led at trial could not conclu-
sively establish what had caused the plaintiff’s
bradycardia. The trial judge applied Snell and
Clements. Upon considering and reviewing all
the expert evidence tendered, she drew an infer-
ence that the defendant’s failure to have a surgi-
cal backup team immediately available was a
“but for” cause of the plaintiff’s injury.

It is interesting to note that in setting out the test
for factual causation and reviewing the reasoning
of the trial judge, the court did not make use

of the terms “common sense”, “robust”, or
“pragmatic.”

Ediger is a useful example of how a trial judge is
to apply Snell, and what considerations come into
play in determining if a plaintiff has established a
“but for” cause-in-fact:

...Snell stands for the proposition that the plaintiff in
medical malpractice cases — as in any other case — assumes
the burden of proving causation on the balance of
probabilities. Sopinka J. observed that this standard of
proof does not require scientific certainty. The trier of fact
may, upon weighing the evidence, draw an inference
against a defendant who does introduce sufficient evidence
contrary to that which supports the plaintiff’s theory of

causation. In determining whether the defendant has
mtroduced sufficient evidence, the trier of fact should take
into account the relative position of each party to adduce
evidence.”

In upholding the trial judge’s reasoning, the court
noted that:
Faced with conflicting expert testimony on the feasibility of
the “displacement” theory and evidence of other potential
causes, it was incumbent upon Holmes J. to weigh the
evidence before her and determine whether [the plaintift]
had proven causation on the balance of probabilities.

Holmes J. ultimately concluded that [the plaintiff] did
satisfy this burden.. >

Intervening Causes — An Issue?

Technically speaking, intervening causes (or “su-
pervening causes”) are matters of legal causation
and a proximate cause analysis. The law on this
area is not particularly developed in Canada and
is often argued in the criminal law context.”*
Those principles can be applied in the civil
context, but only if we do not lose sight of the
differing standards of proof.

The question that is posed is: “Have the actions of
an independent actor severed the chain of factual
causation making it unjust to impose liability on
the defendant?” An act that completely severs the
chain of factual causation is often referred to as a
novus actus interviens (a “new act intervening”).

Generally speaking, defendants should not be held
accountable for objectively unforeseeable conse-
quences of their actions.”> The question a trier of
fact must determine is whether the new act is of
sufficient magnitude to break the chain of causa-
tion.”® Drawing on the guidance in Maybin,27 this
will typically involve two assessments, neither of
which is necessarily determinative:

(1) Was the general nature of the intervening act
and the risk of harm objectively foreseeable at
the time of the breach of standard of care by
the defendant? and
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(2) Was the intervening act brought about by an
independent actor acting independently from
the initial breach?

In practice, it is rare that a defendant that breach-
es the standard of care and is the cause-in-fact of
a plaintiff’s injury is absolved of liability under
this doctrine. This can be seen by these brief
examples:28

(1) Defendant puts plaintiff at risk of harm (cause
A) and plaintiff fails to avert or mitigate the
harm (cause B): the issue here is mitigation.

(2) A first defendant puts the plaintiff at risk
(cause A) and a second defendant fails to avert
or mitigate the harm (cause B): both can be li-
able, but no intervening act for a failure to act.

(3) Defendant puts the plaintiff at risk (cause A)
and plaintiff commits separate act (cause B)
that contributes to the harm: the issue is con-
tributory negligence and apportionment of
fault.

(4) First defendant puts the plaintiff at risk (cause
A) and the second defendant commits a sepa-
rate act (cause B) that contributes to the harm:
if both wrongs combine to create an indivisi-
ble loss, both defendants are liable.

The above scenarios would seem to limit the doc-
trine of novus actus interviens in tort law to only
the most obvious and egregious examples of un-
foreseeable independent acts of a third party. The
concepts of duty of care, factual causation, miti-
gation, contributory negligence, and apportion-
ment of fault appear apt to deal with most other
situations.

An example of the successful application of
the novus actus interviens defence is Hollett v.
Coca-Cola Ltd. [Hollett].29 In Hollett, two

of the plaintiff’s vehicles were damaged by the
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personal defendant, JMF, who was driving a van
stolen from the corporate defendant, Coca-Cola.

At the time of the accident, JMF did not have a
driver’s licence because he was too young. He
was intoxicated and decided to steal a Coca-Cola
van from a parking lot at a Coca-Cola plant. The
keys had been left in the ignition and the door
was unlocked. This was the 70s after all!

The question at trial was whether Coca-Cola was
liable to the plaintiff. While the court found that
Coca-Cola was negligent for having left a vehicle
with the keys in the ignition unattended in the
parking lot, it concluded that it was not reasona-
bly foreseeable that a van would be stolen and
operated in a negligent manner leading to an ac-
cident. In other words, JMF’s negligence was a
true supervening cause and Coca-Cola was not
liable to the plaintiff.

Fault Allocation

A detailed discussion of fault allocation in tort is
beyond the purview of an article on factual causa-
tion. However, in the case of multiple negligent
causes of a plaintiff’s injury, the court must ap-
portion liability based on each defendant’s com-
parative “fault”.

The relevant portions of the Negligence Act”®
provide as follows:

Apportionment of liability for damages

1 (1) If by the fault of 2 or more persons damage or loss is
caused to one or more of them, the liability to make good

the damage or loss is in proportion to the degree to which

each person was at fault.

(2) Despite subsection (1), if, having regard to all the
circumstances of the case, it is not possible to establish
different degrees of fault, the liability must be apportioned
equally.

(3) Nothing in this section operates to make a person liable
for damage or loss to which the person's fault has not
contributed.
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Liability and right of contribution

4 (1) If damage or loss has been caused by the fault of 2 or
more persons, the court must determine the degree to which
each person was at fault.

(2) Except as provided in section 5 if 2 or more persons are
found at fault

(a) they are jointly and severally liable to the person
suffering the damage or loss, and

(b) as between themselves, in the absence of a contract
express or implied, they are liable to contribute to and
indemnify each other in the degree to which they are
respectively found to have been at fault.

The difference between these two sections is that
if a plaintiff is also contributorily negligent, then
she can only recover against each defendant on
the basis of several liability to the extent that
each defendant is found to be at fault.”’

When apportioning damages between parties, the
trier of fact is to apply the “relative blameworthi-
ness approach”. This is due to the use of the term
“fault” in the Negligence Act. A useful statement
is found in Alberta Wheat Pool v. Northwest Pile
.. 2
Driving Ltd. 2
Fault or blameworthiness evaluates the parties' conduct
in the circumstances, and the extent or degree to which it
may be said to depart from the standard of reasonable
care. Fault may vary from extremely careless conduct,
by which the party shows a reckless indifference or
disregard for the safety of person or property, whether
his own or others, down to a momentary or minor lapse

of care in conduct which, nevertheless, carries with it the
risk of foreseeable harm.”

The following are some factors that a trier of fact

may consider in assessing relative degrees of
34
fault:

(1) the nature of the duty owed by the tortfeasor
to the injured person;

(2) the number of acts of fault or negligence
committed by a person at fault;
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(3) the timing of the various negligent acts; e.g.,
the party who first commits a negligent act
will usually be more at fault than the party
whose negligence comes as a result of the ini-
tial fault;

(4) the nature of the conduct held to amount to
fault; e.g., indifference to the results of the
conduct may be more blameworthy, similarly,
a deliberate departure from safety rules may
be more blameworthy than an imperfect reac-
tion to a crisis;

(5) the extent to which the conduct breaches stat-
utory requirements; e.g., in a motor vehicle
collision, the driver of the vehicle with the
right of way may be less blameworthy;

(6) the gravity of the risk created;

(7) the extent of the opportunity to avoid or pre-
vent the accident or the damage;

(8) whether the conduct in question was deliber-
ate, or unusual or unexpected; and

(9) the knowledge one person had or should have
had of the conduct of another person at fault.

Practical Considerations
As a plaintiff:

e if there is only one possible negligent cause,
or multiple causes but with one that is
non-negligent, forget about arguing material
contribution to risk;

¢ consider instructing causation experts that sci-
entific certainty is not necessary; if they cannot
provide an opinion that the defendant’s negli-
gence caused the injury, can they provide an
opinion that it was more likely than not the
cause?

e if there is likely contributory negligence on the
plaintiff’s behalf, ensure that all parties at
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“fault” are added as defendants because liabil-
ity will be several;

¢ in most cases, establishing “but for” causation
will be straight forward, do not let defendants
convince you otherwise; and

e remember that it is not necessary that the de-
fendant’s negligence be the only “but for”
cause of the plaintiff’s loss.

As a defendant:

e if relying upon the defence of novus actus
interviens, make sure to plead it;

e if possible, point to non-negligent causes as
well as the plaintiff’s own negligence to ensure
the plaintiff cannot resort to the material con-
tribution test;

e expressly name all parties and non-parties in
your response to civil claim that may be at
“fault” for causing the plaintiff’s loss; the court
can apportion fault between anyone, regardless
of whether they are parties, but your pleading
must have sufficient particularity to allow the
court to make that ﬁnding;35

e if you are unsure of the identity of a contrib-
uting party, refer to it with as much specificity
as possible.

[Editor’s note: This is an updated version of a
paper prepared for the “CLEBC course
Multi-party Litigation 20147, which was held in
Vancouver, B.C., on May 9, 2014.

Don Smith is counsel in the Vancouver
Construction Group of Dentons Canada LLP. In
addition, his insurance defence practice is con-
centrated on construction defence, defence of
municipalities, product liability, and defence for
property and liability insurers in complex
multi-party claims.
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C. Byron Yep is an associate with Guild Yule
LLP. He practises commercial litigation, insur-
ance defence litigation, and is a member of the
firm’s Construction Law Group.]
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Gregory J. Tucker, Owen Bird Law Corporation

Introduction

This is an updated version of a paper prepared for
CLEBC in September 2014. Since the paper was
first prepared and delivered, the decision in one of
the recent cases discussed, Ledcor Construction
Ltd. v. Northbridge Indemnity Insurance Co.'
[Ledcor], has been overturned.” The appeal in
Acciona Infrastructure Canada Inc. v. Allianz
Global Risks US Insurance Co.,3 [Accional, re-
mains outstanding and will be heard in early

May 2015. Also, since this paper was originally
delivered, a second decision has come down con-
sidering the same wording as that in Acciona; PCL
Constructors Canada Inc. v. Allianz Global Risks
US Insurance Co." That decision will also be
discussed.

This article will address the scope of the exclu-
sion generally, and will focus on some specific
issues that have arisen as a result of recent case
law, including Ledcor, supra and Acciona, supra.

Wordings

There are several variations on the wording of the
exclusion, some common and others less so. By
far the most common wording in use in Canada
refers to “cost of making good”, “faulty design or
workmanship”, followed by a “resulting damage”
exception. A fairly standard wording provides:

PERILS EXCLUDED:

(c) cost of making good faulty or defective workmanship,
material, construction or design, but this exclusion
shall not apply to damage resulting from such faulty or
defective workmanship, material, construction or
design;
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A somewhat more detailed version of this word-
ing is as follows:

This policy does not insure:

(a) The cost of making good:
() faulty or improper material;
(i)  faulty or improper workmanship;
(iii) faulty or improper design
provided, however, to the extent otherwise insured and
not otherwise excluded under this Policy resultant
damage to the property shall be insured.

The “cost of making good” wording has been
considered many times by Canadian courts.”

Some wordings, instead of “cost of making
good”, refer to damage “caused by” or “attributa-
ble to” faulty design or workmanship. For exam-
ple, the following wording was considered in
Algonquin Power (Long Sault) Partnership v.
Chubb Insurance Co. of Canada:®

We will not pay for loss ... caused by or resulting from any

of the following. But if loss or damage by a Covered Cause

of Loss results, we will pay for that resulting loss or
damage.

Similarly, in British Columbia Rail Ltd. v.
American Home Assurance Co.,9 the court con-

sidered an exclusion for “loss or damage caused
by ... faulty workmanship, error in design ...”.

In some cases the exclusion refers to neither “cost
of making good” nor damage “caused by” faulty
design or workmanship, and refers only to the
excluded perils themselves. For example, in
British Columbia v. Royal Insurance Co. of
Canada,” the wording provided:
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This policy does not insure:
@ @
(i) faulty or improper workmanship;

faulty or improper material;

(i) faulty or improper design;
provided, however, to the extent otherwise insured and not
otherwise excluded under this policy, resultant damage to
the property shall be insured.
There are also variations on the language used to
describe the scope of “resultant damage”, within

the exception to the exclusion. One such variation

was considered by the B.C. Supreme Court in
Supreme Steel Ltd. v. Aon Reed Stenhouse Inc.,11
in which the exception provided:

It is specifically understood and agreed that all loss or
damage arising as a consequence of faulty workmanship,
faulty materials or negligent design is insured, except that
the original cost of the component(s) that is/are actually
proven to be either faulty and/or of negligent design shall
be excluded. [emphasis added]

In some cases, courts have found other exclusions
to have the same effect as an exclusion for faulty
design. In Triple Five Corp. v. Simcoe & Erie
Group, [Triple F ive]12 the court considered an
exclusion which provided:

10.  Perils Excluded

This policy does not insure against:

(j)) mechanical breakdown or derangement, latent defect,
faulty material, faulty workmanship, inherent vice,
gradual deterioration or wear and tear, but this
exclusion shall not apply to damage resulting
therefrom; 1

The exclusion did not mention design. The issue
in Triple Five was design of the West Edmonton
Mall rollercoaster. The court found that the me-
chanical breakdown, latent defect, and inherent
vice wording operated to exclude the cost of
making good the faulty design.

Courts have occasionally considered wordings
which provide cover for some aspect of faulty
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design or workmanship, e.g., in CIC Mining
Corp. v. Saskatchewan Government Insurance,14
the policy said this:

THIS POLICY DOES NOT INSURE:

(a)  Cost of making good faulty workmanship or
materials but this exclusion shall not apply to
physical loss or damage resulting from such faulty
workmanship or materials, except as provided in the
faulty or defective workmanship clause.

(b)  Cost of making good error in design of process,
equipment or machinery, but this exclusion shall not
apply to physical loss or damage resulting from such
error in design.

FAULTY OR DEFECTIVE WORKMANSHIP CLAUSE

It is understood and agreed that this Policy is extended to

insure the cost of making good faulty workmanship which
renders any portion of the project unfit for its intended

purpose.
Faulty or Defective Workmanship rendering any portion of

insured property unfit for the purposes for which it was
intended is considered to have caused physical loss or
damage but this extension will not extend to cover any
Business Interruption or consequential loss [emphasis
added].

There are also two entirely separate set of gradu-
ated wordings, the “DE” and “LEG” wordings,
prepared by two groups of London underwriters
(the full text of the wordings is set out below in-
Section VII). Those wordings have been in use
for many years in Canada, to some degree, and
are becoming increasingly common. Until very
recently, none of those wordings had been given
any judicial consideration in Canada. Now, one
of those wordings, the LEG 2, has been consid-
ered in Acciona.”

In summary, while there are many potential var-
iations on the wording of the exclusion, all have
some features in common:

(1) a description of the matters to which the ex-
clusion applies (design, workmanship,
materials, plans, specifications, etc.);
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(2) reference to the scope of the exclusion (“‘cost of
making good”, “loss or damage caused by”);

(3) a description of the standard which applies
(“faulty”, “faulty or defective”, or “error in”); and

(4) some form of “resulting damage” exception.

Each of these issues will be considered in turn.

What is “Design” or
“Workmanship”?

This is probably the most straightforward aspect
of the exclusion. Courts generally have not had
much difficulty determining whether the case in-
volves design, workmanship, or one of the other
conditions referred to in some versions of the
wording (such as construction, material, plans, or
specifications).

“Design” has been held to include such matters as:

(1) consideration of stability of underlying
soils (B.C, Rail v. American Home,16 and
Algonquin Power”);

(2) consideration of loads potentially to be imposed
on parts of the structure by other parts
of the structure or related structures (Poole
Construction Co. v. Guardian Insurance Co. of
Canada"® and Simcoe & Erie General Insur-
ance Co. v. Royal Insurance Co. of Canada19);

(3) consideration of loads potentially to be im-
posed by external forces, such as wind and ice
loads (Willowbrook Homes (1964) Ltd. v.
Simcoe & Erie General Insurance Co.,20
Collavino Inc. v. Employers’ Mutual Liability
Insurance Co. of Wisconsin).Z]

“Workmanship” has been held to include such
matters as:

(1) procedures used in erection of trusses as part of
construction of a building (Bird Construction
Co. Ltd. v. United States Fire Insurance Co.;22

(2) temporary and permanent bracing in connec-
tion with construction of a house (Greene v.
Canadian General Insurance C0.23);

(3) steps taken (or not taken) to protect equip-
ment during construction (Sayers & Associ-
ates Ltd. v. Insurance Corp. of Ireland Ltd.24);

(4) procedures used in testing portions of a build-
ing or other structure for purposes of contract
acceptance (Pentagon Construction (1969)
Co. v. United States Fidelity and Guaranty
Co. [Pentagon];25 Ploutos Enterprises Ltd. v.
Stuart Olson Constructors Inc.26);

(5) procedures used in cleaning portions of a
building or other structure for purposes of
contract acceptance (Ontario Hydro v. Royal
Insurance,27 and Ledcorzg).

These are illustrative examples only and are ob-
viously not exhaustive as to the matters that
would constitute design or workmanship for pur-
poses of the exclusion.

One case considering the definitions of both “de-
sign” and “workmanship”, and the border be-
tween the two is Pentagon.29 In Pentagon a tank
failed during testing, required in connection with
its commissioning and acceptance. Neither the
drawings nor the contract documents mandated a
specific test procedure. The drawings should
have stated that certain welding had to be com-
pleted before testing was carried out. The testing
was carried out without the welding having been
done, and the tank collapsed. The insured
claimed the cost of rebuilding the tank. Insurers
denied, asserting that the failure to complete the
welding prior to testing was faulty design, faulty
workmanship, or both. The insured argued that,
because the test procedure was not specified in
the contract documents or drawings, the test
procedure was not a matter of design, and that
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because there was no specific act of negligence
on the part of a particular employee that could be
pointed to as having caused the collapse, there
was no faulty workmanship.

Robertson J.A. said the following in connection
with “design™:

My view is that the word “design” as it is used in the policy
expresses a concept of the finished product of the work to
be done by Pentagon [the insured] under the contract and
that that concept finds its expression in the plans and
specifications; those plans and specifications themselves
are not, however, the design. It follows that detailed
instructions of how the work of construction is to be carried
out are not part of the design of the tank. Consequently, the
lack of instructions as to the order in which the welding and
the testing were to be done cannot constitute faulty or
improper design.30

With respect to “workmanship”, Robertson J.A.
said the following:

There was argument directed in essence to establishing
whether or not there was on the part of an employee of
Pentagon negligence that caused the failure of the tank.
This appeared to be predicated by Pentagon on the idea that
“loss or damage caused by faulty or improper
workmanship” had in mind only specific acts that could be
characterized as faulty workmanship or improper
workmanship, such as manual operations of an artisan. (A
dictionary definition relied on by Pentagon was taken from
Funk & Wagnall, New Standard Dictionary (1943): “2.
The work or result produced by a worker; as all these are
his workmanship.”) In my view, this was not all that was
intended to be comprehended by the words. The
workmanship referred to comprehended as well the
combination, or conglomeration, of all the skills that were
directed to the building of the tank.”

Accordingly, it was not necessary that there be
some act that could be characterized as “manual
operations of an artisan” to constitute faulty
workmanship. All of the acts involving applica-
tion of some degree of skill and required in con-
nection with construction of the tank constituted
workmanship. As those matters included
carrying out of the final testing, there was faulty
workmanship.
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Bull J.A. agreed with Robertson J.A. regarding
the existence of faulty workmanship, but also
found that there was faulty design. Bull J.A., re-
ferring to Hudson’s Building and Engineering
Contracts, 10th ed., 1970 said:
... “design” is referred to as being a wide term which
includes not only structural calculations, shape and location
of materials, but their choice, as well as the choice of

particular work processes, and concludes with the
following words:

“In other words, in sophisticated contracts the design
includes the specifications as well as the drawings.”

In my opinion, the construction contract here qualifies as
such a “sophisticated contract” and with respect to it
“design” would include the drawings and specifications for
the project or “Works” thereunder. *>

Bull J.A. found that there was a deficiency in the
plans and specifications, in that they failed to
specify that final testing not be carried out until
after the welds in question were in place. Accord-
ingly, there was faulty design in addition to faulty
workmanship.

The third member of the court, MacLean J.A.,
adopted the reasons of Robertson J.A., but did
not find it necessary to consider whether there
was faulty design in addition to faulty workman-
ship. In other words, MacLean J.A. adopted that
portion of the reasons of Robertson J.A. finding
that there was faulty design, but not that portion
of the reasons finding that there was faulty
workmanship.

The question of what constitutes faulty design
and workmanship was also considered in some
detail in Foundation Co. of Canada Ltd. v.
American Home Assurance Co.,33 albeit in obiter,
as the exclusion was found not to apply on the
grounds that the cause of the failure was not
“foreseeable”. In that case, Wilson J. considered
the wording in some detail. The court said the
following in connection with design:
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“Design” is defined in the Dictionary of Canadian Law
(Toronto: Carswell, 1991) as:

1. A plan, sketch, drawing, graphic representation or
specification intended to govern the construction,
enlargement or alteration of a building or part of a
building and related site development. 2. With reference
to a boiler, pressure vessel or plant or an elevating
device, means its plan or pattern, and includes drawings,
specifications, and where required, the calculations and a
model. ... (from H.G. Fox, The Canadian Law of
Copyright and Industrial Designs, 2™ ed. (Toronto:
Carswell, 1967) at 652.

Black’s Law Dictionary, 6 ed., defines “design” as:

... the plan or scheme conceived in mind and intended
for subsequent execution; preliminary conception of idea
to be carried into effect by action; contrivance in
accordance with preconceived plan. A project, an idea.

Taken together, the definitions of “design” include the
conceptual aspects, contrasted with the actual carrying out
of a course of action. Design includes all but the physical
work of implementation.™

With respect to workmanship, Wilson J., after
considering various cases, said this:
From a review of the case-law it appears that workmanship
and construction go hand in hand. Construction involves
the physical implementation of a design. Workmanship
involves the qualities of skill and knowledge and
performance of the construction. The two terms are often
used interchangeably in the case law, as they are to a
degree, inextricably intertwined.”
“Workmanship” is not restricted to work that di-
rectly results in the creation of the physical
“product”. A narrow definition of “workman-
ship” has been adopted in some American cases.
There is a line of U.S. authority which treats
“workmanship” as including only work involving
a “flawed product” rather than a “flawed pro-
cess”.’® Courts adopting that interpretation have
held that such matters as faulty bracing and faulty
protection of property at the jobsite are not
“faulty workmanship”. The “product” versus
“process” reasoning is inconsistent with various
Canadian decisions, including Sayers,37 (failure
to protect electrical equipment at a jobsite), Bird
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Construction,” (faulty bracing) and Greene,”

(faulty bracing). There is a contrary line of U.S.
cases adopting a definition of workmanship that
includes both “faulty product” and “faulty pro-
cess”, and that line of authority appears to be
more consistent with the Canadian case law.
U.S. cases adopting this reasoning include L.F.
Driscoll Co. v. American Protection Ins. Co.™
and BSI Constructors Inc. v. Hartford Fire Ins.
Co."" In Ledcor,” the Alberta Court of Appeal
expressly rejected the “product only” definition
of workmanship. The court concluded, at para.
31, that such a narrow interpretation would be
outside the scope of normal meaning of the word
“workmanship” which “generally encompasses
any application of skill or effort to a task”. The
decision in Ledcor involved a final, pre-
acceptance construction clean of the exterior of
an office tower. As the court noted, the final pre-
acceptance construction clean of a tower “was as
much a part of its construction as the designing of
the foundations, the hammering of the nails, and
the pouring of the concrete”.

One of the few cases to give a narrow interpreta-
tion to the words “design” and “workmanship” is
Todd’s Men and Boys’ Wear Ltd. v. Diamond
Masonry (Calgary) Ltd. [Todd ’s].43 In that case,
the exclusion referred to design and workman-
ship, but not “construction”. There was a failure
to properly erect temporary bracing, resulting in
the collapse of a wall under construction. The
court held that this involved neither “design” nor
“workmanship”. The fault was one of “construc-
tion”, and as the exclusion did not refer to con-
struction, it did not apply. In Fi 0unalati0n,44 the
court held (p. 51) that Todd’s was incorrectly de-
cided. In addition, the decision is incompatible
with Greene,45 and likely incompatible with Bird
Construction,46 Todd’s cannot be considered
good law.
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In most cases, it will not matter whether the act in
question is characterized as one of design or
workmanship, as both are generally within the
exclusion. Broadly considered, any act carried
out on the site in connection with the project, in-
volving some degree of care and skill, will con-
stitute design or workmanship for the purposes of
the exclusion.

[Editor’s note: These materials were prepared

by Gregory J. Tucker of Owen Bird Law
Corporation, Vancouver, B.C., for the Continuing
Legal Education Society of British Columbia,
September 2014.

Gregory J. Tucker is with Owen Bird LC in
Vancouver. Mr. Tucker has a commercial
litigation practice, with a focus on insurance and
related matters. ]
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